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RESPONSES TO GRAND JURY FINDINGS AND RECOMMENDATIONS

I.

Introduction.

Sierra College strives to provide all of its students a high quality education and because
of its educational excellence is well thought of and respected by the communities that it serves.
As elected officials, the members of the Board of Trustees are well aware of their responsibility
not only to the students, but also to the public.  Therefore, the Board of Trustees welcomes this
opportunity to respond to the 2000-2001 Placer County Grand Jury Final Report 1 (the “Report”)
regarding the Sierra Joint Community College District Post Retirement Medical Fund (the
“Fund”).

The Board of Trustees respects the time-honored institution of the civil grand jury and its
function as a watchdog over public institutions such as the Sierra Joint Community College
District.  The Board feels that overall, the Report is a good report and thanks the Grand Jury for
their time and efforts and for bringing this matter to the attention of the Board.  Although there is
not clear agreement with all of the Findings made by the Grand Jury, it is the Board members’
intention to implement the recommendations brought to their attention by the Report. The Board
intends to put processes and procedures in place to alleviate the problems pointed out in the
Report.

The information contained in the Board of Trustee’s Response was obtained after a
thorough review of District documents, discussions with current and retired District employees
familiar with the issues and at several public meetings of the Board held to discuss the Board’s
response to the Report.  The meetings included two (2) special public meetings of the Board held
at the Rocklin campus, on February 20, 2001 and March 6, 2001, a regular public meeting of the
Board held at the Nevada County campus, on March 13, 2001, and a regular meeting of the
Board held at the Rocklin campus on March 27, 2001.  During those meetings there was not only
administrative staff and Board discussion and input, but also comments and testimony from
current and retired employees in attendance, and from community members.  The Board’s
response was adopted at a regular public meeting of the Board held on March 27, 2001 that
included public input and comment.
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II.

Response to Findings.

Finding 1:

“$165,000 was removed from the Post Retirement Medical Fund by Sierra College
administrators: $93,000 in 1995-96 and $72,000 in 1998-99.”

Response to Finding 1:

The Board of Trustees agrees with Finding 1 that $165,000.00 was removed from the
Fund to the General Fund by Sierra College administrators.  The Board further agrees that the
$93,000.00 was removed for fiscal year 1995-96.  However, the $72,000.00 was removed for
fiscal year 1997-98, not 1998-99. This money was transferred from the Fund to the District’s
General Fund by Sierra College administrators in the amounts stated above.

Finding 2:

“The Post Retirement Medical Fund was created by collective bargaining Agreement(s)
between the College and its two employee organizations, the Sierra College Faculty
Association (SCFA) and the Federation of United School Employees (FUSE), in 1990.”

Response to Finding 2:

The Board of Trustees agrees with Finding 2.

Finding 3:

“There is no authority granted in the collective bargaining agreements between the
College and the employee organizations (SCFA and FUSE) for anyone or any entity to
remove funds from the Post Retirement Medical Fund, other than in conformance with
collective bargaining agreement provisions regarding resigning or non-contributing
employees.”

Response to Finding 3:

The majority of the Board of Trustees agrees in part and disagrees in part with Finding 3.
The Board of Trustees agrees that employee contributions may be refunded (a) when the
employee elects not to retire or (b) the employee is not eligible for retirement at the date of
resignation, or (c) the Fund is discontinued for any reason, in conformance with the collective
bargaining agreement provisions.  However, the Fund provisions are unclear as to whether funds
may be removed under separate legal authority, such as that provided for expendable trust funds
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in the California Community Colleges Budget and Accounting Manual.  (The District’s auditor
has characterized the Fund as an expendable trust fund from its inception.  See Letter from Tom
Perry-Smith dated March 2, 2001 attached hereto as Exhibit 1 and incorporated herein by
reference.)  This ambiguity allows for conflicting interpretations regarding the removal of funds.
For this reason, the Board disagrees in part with Finding 3.

Finding 4:

“Removal of $165,000 from the Post Retirement Medical Fund by College administrators
was inappropriate and a breach of the collective bargaining agreement(s) terms and
conditions between the College and its employees, as well as a violation of Government
Code §3540 et seq.

The College administration had an obligation to obey the terms and conditions of its own
contractual agreements with its employees.  Instead of acting in a forthright and ethical
manner as a trustee of employee funds, they took it upon themselves to covertly and
unilaterally invade an employee benefit fund to cover budget shortages.

The College, had they chosen to follow the contract terms, would have notified their
employees of their intentions to divert the monies in the Post Retirement Medical Fund to
other uses.  According to the statements of John DeLury, Finance administrator, on
March 14, 2000, they were obligated to return to the table to negotiate new and different
contract provisions as required by Government Code §3540 et seq.”

Response to Finding 4:

The majority of the Board of Trustees agrees in part and disagrees in part with Finding 4,
as described below.

The Board of Trustees agrees that removal of $165,000 from the Fund by College
administrators was inappropriate.  The Board of Trustees desires to abide by the terms and
conditions of its contractual agreements with its employees and agrees that the College
administration had and continues to have the same obligation.

The majority of the Board of Trustees lacks the evidence to agree that removal of
$165,000 from the Fund by College administrators was either a breach of the terms and
conditions of the collective bargaining agreements between the College and its employees or a
violation of The State Employer-Employee Relations Act, Government Code §§3540 et seq. (the
“EERA”).  The language used in the Fund provisions is vague and ambiguous.  We are
concerned that the Fund provisions are likely to remain open to conflicting interpretations unless
they are rewritten to clarify the intent of the parties.  The Board encourages the joint labor
management benefit committee (described in the Fund provisions) to meet at the earliest
opportunity to establish the procedures for administering the Fund, in conformance with the
terms of the agreements.
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The majority of the Board of Trustees disagrees for lack of evidence that the College
administration covertly and unilaterally invaded an employee benefit account to cover budget
shortages or acted in any other manner that would properly be categorized as not ethical or
forthright, as asserted in Finding 4.  Assuming the reference to “an employee benefit fund” refers
to the Fund, the public record contains evidence of the fact that the transfers from the Fund to the
General Fund in 1995-96 and 1997-98  were not covert.

The audited financial statements of the District for the year ended June 30, 1996 and the
year ended June 30, 1998, as prepared by the District’s independent auditor, Perry-Smith and
Co., disclose the $93,000 and $72,000 transfers.  They were presented to the Board of Trustees
for discussion and approval at properly noticed and agendized public meetings, on January 14,
1997, and January 12, 1999, respectively.  Notice was given to employees and the public in
accordance with the requirements of the Brown Act.  Extensive narratives were presented by
staff, and the public was given the opportunity to comment or ask questions.  (See copies of
relevant portions of the minutes of Board meetings held on January 14, 1997, and January
12,1999,  attached hereto as Exhibits 2 and 3, respectively, and incorporated herein by reference;
see also annotated copies of pages 5 and 37 of the audited financial statements for the year ended
June 30, 1996, attached hereto as Exhibit 4 and incorporated herein by reference; see also copies
of pages 6 and 37 of the audited financial statements for the year ended June 30, 1998, and page
25 of the “Notes to Financial Statements” contained in the independent auditor’s report for the
same year, attached hereto as Exhibit 5 and incorporated herein by reference.)

The majority of the Board of Trustees lacks sufficient information to agree with the
assertion that the administration had a contractual obligation to give special notice to its
employees about the proposed transfer of money from the Fund to the General Fund.  On that
basis the Board disagrees with that portion of Finding 4 which asserts there is such a contractual
obligation.  Now that the Board has been made aware of the ambiguities contained in the
contractual provisions of the Fund, the Board believes that it would have been prudent, in fact
preferable, for its employees to have received special notice of the transfers, whether or not such
notice was contractually required.

The Report does not give any information about why the statement attributed to John
DeLury appears in Finding 4.  (Mr. DeLury retired from the College as its Vice President of
Finance & Administration after the Board meeting held on March 14, 2000.)  For that reason, the
majority of the Board generally agrees with the statement but is uncertain as to how that
statement relates to Finding 4.

Finding 5:

“Union representatives of the faculty and classified employees participating in the Post
Retirement Medical Fund were derelict in their duty to safeguard the funds of their
constituents.”
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Response to Finding 5:

The majority of the Board of Trustees generally agrees with Finding 5, except for use of
the word “derelict”.

Finding 6:

“The Post Retirement Medical Fund was and is identified on Sierra College audits from
1991 to 2000 as a ‘fiduciary’ account.

The Grand Jury concluded that the Post Retirement Medical Fund was in fact a ‘fiduciary
account’ identified variously on fiscal records of the College, the Placer County Office of
Education, and the Placer County Treasurer as an ‘expendable trust account’ and/or an
‘agency account.’”

Response to Finding 6:

The majority of the Board of Trustees agrees in part and disagrees in part with Finding 6.

The majority of the Board of Trustees agrees that the Fund was identified on Sierra
College audits from 1991 to 2000 as a “fiduciary” account.  The Board of Trustees disagrees that
the Fund was identified on the audited financial statements of the College as an “agency
account” because it was not. It is an expendable trust fund.  (See description of “trust funds” and
“agency funds” in California Community Colleges Budget and Accounting Manual, 2000
edition, a copy of which is attached hereto as Exhibit 6 and incorporated herein by reference; see
also letter from the College’s auditor, Perry-Smith and Co., attached to this response as Exhibit 1
and incorporated herein by reference.)

The majority of the Board of Trustees lacks information as to whether the Fund was ever
identified on the fiscal records of the Placer County Office of Education or the Placer County
Treasurer as an “agency account”.  On that basis, the Board disagrees with that portion of
Finding 6.

Finding 7:

“The Post Retirement Medical Fund originally and through 1996 was identified on
College financial records as a ‘trust account’ as defined by the Budget and Accounting
Manual for California community colleges.”

Response to Finding 7:

The Board of Trustees agrees with Finding 7.  The Fund is actually referred to as a “trust
fund” on the financial records of the College.  (See letter from Perry-Smith and Co., attached
hereto as Exhibit 1 ).
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Finding 8:

“The Post Retirement Medical Fund from about 1996 on has been identified as an
‘agency’ account as defined by the Budget and Accounting Manual for California
community colleges.”

Response to Finding 8:

The majority of the Board of Trustees disagrees with Finding 8 with respect to the
characterization of the Fund by the College.  The audited financial statements maintained by the
College for each year of the Fund, from the inception of the Fund in 1991 to the present,
characterized the Fund as “an expendable trust fund”, as defined by the Budget and Accounting
Manual for California community colleges, not an “agency account”.  (See attached Exhibits 1
and 6.)

Finding 9:

“The funds contributed to the Post Retirement Medical Fund are ‘employee benefits’ as
defined by the Budget and Accounting Manual for California community colleges.”

Response to Finding 9:

The majority of the Board of Trustees agrees in part and disagrees in part with Finding 9.
The Board agrees with Finding 9 with respect to the common meaning of the term “employee
benefits”.  The stated purpose of the Fund is “to guarantee fully paid lifetime medical benefits
for District . . . retirees.”

The majority of the Board disagrees with the manner in which the Grand Jury applied the
term “employee benefits” to the funds of the Fund because it is somewhat incorrect.  Unlike the
“employee benefits” cited by the Grand Jury on page 9 of the Report, funds contributed to the
Fund are not current debts or expenses of the College, except for the District’s annual matching
contribution.  On the contrary, these funds are assets held in trust for the benefit of the District’s
employees and the District for the purpose stated in the Fund provisions.

Finding 10:

“The funds taken from the Post Retirement Medical Fund by College administrators were
used to balance the College’s budgets of 1995-96 and 1998-99.”

Response to Finding 10:

The Board of Trustees agrees that the funds taken from the Fund by College
administrators were used to balance the College’s budget of 1995-96.  Funds taken from the
Fund by College administrators were also used to balance the College’s budget of 1997-98, not
1998-99.   See Exhibits 4 and 5 attached.
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Finding 11:

“There is no evidence that funds taken from the Post Retirement Medical Fund by
College administrators were used to pay  ‘retiree’s health insurance premiums’”.

Response to Finding 11:

The majority of the Board of Trustees agrees with Finding 11, except to the extent that
the audited financial statements of the College show that funds were transferred from the Fund to
the General Fund, and the General Fund paid the retirees’ medical benefits in an amount far in
excess of the funds transferred from the Fund.

Finding 12:

“College administrators and several trustees were well aware of the nature and purpose of
the Post Retirement Medical Fund before, during and after the taking of $165,000 from
the fund.”

Response to Finding 12:

The majority of the Board of Trustees agrees with Finding 12, except for use of the word
“taking”, to the extent it is intended to denote an improper or unlawful act.

Finding 13:

“The rationale for removal of funds from the Post Retirement Medical Fund presented to
the Board of Trustees by a College administrator on September 22, 1998, was
disingenuous.  Such a taking of funds was clearly a violation of collective bargaining
contract provisions regarding withdrawals of employer contributions.”

Response to Finding 13:

The majority of the Board of Trustees lacks sufficient facts to agree with Finding 13, and
on that basis, disagrees. The Board lacks evidence that the rationale for removal of funds from
the Fund presented to the Board of Trustees by a College administrator on September 22, 1998,
was disingenuous.  The provisions of the Fund are vague and unclear. The joint labor
management benefit committee (described in the Fund) never established the procedures for
administering the Fund, as required by the Fund provisions.  (See Exhibits 2 and 12 attached to
the Report.)  The procedures should be established and the provisions rewritten to clarify under
what circumstances withdrawals may be made from the Fund.

Finding 14:

“Sierra College has used the same contract audit firm for at least ten years.”
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Response to Finding 14:

The Board of Trustees agrees with Finding 14.

Finding 15:

“The $165,000 unilaterally removed from the Post Retirement Medical Fund ($93,000 in
1995-96 and $72,000 in 1998-99) by Sierra College was returned to that fund on
December 29, 2000, along with $32,444 from the Sierra College General Fund for
estimated interest lost in its removal.

The result of the administration’s inappropriate use of the $165,000 from the Post
Retirement Medical Fund is that the taxpayers paid the $32,444 from the Sierra College
General Fund for estimated interest lost in its removal.”

Response to Finding 15:

The majority of the Board of Trustees agrees in part and disagrees in part with Finding
15.  The Board of Trustees agrees that the $165,000 removed from the Fund was returned to the
Fund from the General Fund, on December 29, 2000, along with an additional $32,444, which is
the sum the College’s auditors calculated to be the interest that otherwise would have accrued on
the $165,000, if these funds had remained in the Fund.  The Board further agrees that $93,000.00
was removed in fiscal year1995-96.  However, the $72,000.00 was removed in fiscal year 1997-
98, not 1998-99.

The majority of the Board of Trustees disagrees that the taxpayers paid the $32,444 from
the General Fund.  The funds transferred to the General Fund continued to earn the same annual
rate of interest they would have earned in the Fund.  For this reason, there was no loss to the
taxpayers.

Finding 16:

“In December 2000, the College Financial Officer and other administrators informed the
Board of Trustees and Insurance Committee members that the College faces a shortfall of
some $700,000 for the 2000 – 2001 budget year due to falling student enrollment.  They
have proposed several alternatives to deal with this budgetary deficit, one of them being
to take more money from the Post Retirement Medical Fund.”

Response to Finding 16:

The Board of Trustees agrees with Finding 16.  The Board takes this opportunity to state
that the Board will not approve the transfer of money from the Fund to the General Fund until
after the procedures for administering the Fund are established and the agreements are written to
clarify the intent of the parties.  Please see the Board’s response to the recommendations of the
Grand Jury, below.
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III

Recommendations.

Recommendation 1:

“In the future, if the College chooses to invade the Post Retirement Medical Fund again,
they should notify their employees of their intentions to divert monies from the Fund to
other uses.”

Response to Recommendation 1:

The recommendation will be implemented in the near future.  A committee of
administrators and certificated and classified association representatives will be formed to
establish the administrative procedures that will be used to oversee the Fund.  The retirees who
have contributed to the Fund have requested that this committee consider their input.  Without
requiring the committee to do so, the Board strongly urges the committee to grant the request.  It
is the Board’s desire to implement the recommendation as soon as possible. The administrative
procedures will become part of the collective bargaining contracts and must be negotiated.
Therefore, although the Board cannot guarantee a timeline, it will guarantee that no monies will
be transferred from the Fund until such procedures are in place.

Recommendation 2:

“The College should keep records of all expenditures and be able to produce
documentation related to specific expenditures upon request by an authorized agency.”

Response to Recommendation 2:

The recommendation will be implemented.  Although the College administration believes
that it does keep records of all expenditures, the Board has instructed the Business Services
department to immediately review its processes and procedures and to make whatever changes
are necessary to ensure that all legally required documents are produced in a timely manner.
Upon completion of the review, the Business Services department will report its findings to the
Board.

Recommendation 3:

“The pattern of covert behavior, such as was utilized in taking these funds and in
previously documented activities of the administration and Board of Trustees, should
cease immediately.”
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Response to Recommendation 3:

Although the majority of the Board does not agree with the conclusion that covert
behavior was utilized, the Board has already taken steps to implement Recommendation 3 and to
protect the integrity of the Fund.  Please see the response to Recommendation 1.

Recommendation 4:

“Presentations to the Board of Trustees by College administrators and Board members
one to the other should be accurate and not misleading.”

Response to Recommendation 4:

The recommendation will be implemented. The Board members and staff are aware of
the above perception and problem and will take immediate steps to eliminate the problem by
instructing staff to assure that their presentations are accurate, not misleading and
understandable.

Recommendation 5:

“Contract auditors of College accounts should be changed on a regular basis as is
normally done in most public and private agencies.”

Response to Recommendation 5:

Recommendation 5 requires further analysis.  The Board will review its current practice
and report back to the Grand Jury within six (6) months.

Recommendation 6:

“The alternative for balancing the 2000-2001 fiscal year budget by invading the Post
Retirement Medical Fund again should be eliminated by the Board of Trustees and
College administration at a public Board meeting.  If the College desires to divert the
Post Retirement Medical Fund monies to other uses, it should reopen negotiations with its
employee organizations as required by State Law.”

Response to Recommendation 6

Although the majority of the Board does not believe that it invaded and diverted the
Fund, the recommendation has been implemented.  The Board will not take public action during
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the 2000-2001 budget year to transfer money from the Post Retirement Fund.  Although the
Board has no future plans to transfer money from the Fund, the Board will not take any action to
transfer money from the Fund until the administrative procedures have been negotiated.  Please
see the response to Recommendation 1.

Respectfully submitted on the 27th of March, 2001.

SIERRA JOINT COMMUNITY COLLEGE DISTRICT

By:__________________________
       BARBARA VINEYARD
       President, Board of Trustees
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EXHIBIT 3
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